THE EUROPEAN COURT OF HUMAN RIGHTS
Council of Europe
Strasbourg, France
APPLICATION

under Article 34 of the European Convention on Human Rights
and Rules 45 and 47 of the Rules of Court
I. THE PARTIES

The Applicants.

1. Handölsdalen’s Sami village, Ängesvägen 12, SE-840 92 Vemdalen. Registered representative Lennart Blindh. Tel +46-684-215 32.  

2. Mittådalens Sami village, Östra Mittådalen, SE 840 95 Funäsdalen. Registered representative Per Jon Fjellgren. Tel +46684-290 12.

3. Tossåsens Sami village, Strandvägen 14, SE-830-05 Järpen. Registered representative Per Erik Jonasson. Tel +46-647-102 22.

4. Ruvhten Sijte (former Tännäs Sami village), Sörvattnet 3, SE-842 99 Sveg. Registered representative Gelnn Rensberg. Tel +46-680-420 00.

Legal representatives

1. Jan Södergren (lawyer)
2. Clarence Crafoord (LLM)
Advokatbyrån Bratt & Feinsilber AB, pb. 24 164, SE-104 51 Stockholm.
Tel: +46-8-667 40 01, email: js@bflaw.se, cc@bflaw.se
The respondent State

The Government of Sweden.

As representatives for the applicant Sami villages under the enclosed authorities we submit the following application. 

II. STATEMENT OF THE FACTS.
i) Background

1. The applicants are four so called Sami villages situated in Härjedalen, Sweden. The applicant Sami villages are inhabited by Swedish Samis. The applicant Sami villages are to be regarded as non-governmental organisations within the meaning of Article 34 in the Convention.

ii) The Sami culture and reindeer herdling.

2. The Samis have – according to Chapter 1 section 2, para. 4 in the Bill of Government (Regeringsformen) – a constitutional protection since they constitute an ethnical minority.  The Swedish Parliament (Riksdagen) has stated that the Samis are to be regarded as an ethnical minority in the capacity of an indigenous society in their homeland, which holds a special position (gov.bill. 1976/77:80). In an international law perspective the Samis are however an indigenious people in four contries, rather than an ethnical minority. In Sweden the Sami land did not become populated by others until the 19th century. Between 1800 and 1890 the population rose by four times. During that period the Swedish State assigned land and encuraged people from southern parts of Sweden to move to and colonize Sami land, for one thing in order to prevent migration to the United States of America. 

3. In an official report (SOU 2001:101, Appendix 1, by the so called Political Reindeer Herding Commission), the Samie history has been shortly summarised in the following (the undersigned representatives’ translation. Not all official documents are available in English. Henceforth the citations made which are translated by the representatives are marked r.t.). 

”The Samis have since ancient times inhabited the northern proportions of Scandinavia and the Kola Peninsula. In the earlier times the Samis lived out of hunting, fishing and collecting. At that time the reindeer was an important prey. Over the time the traditional Sami activities changed to work with and the following of a herd held together between different grazing lands. The Sami historical use of the land has given rise to a special usufruct [bruksrätt] to real estate, the Reindeer Herding Right. The Reindeer Herding Right implies that the one that is a Sami may use land and water in a certain way for the support for himself and his reindeer. The Reindeer Herding Rights belongs to the Sami population and is founded on sanction by long usage The Reindeer Herding Right includes among other things the right to reindeer grazing, hunting and fishing. (see the said SOU p. 11). 
4. The notion of Sami villages is described in the said SOU in the following (r.t.). 

”The present Reindeer Herding Act is obligatory [tvingande, i.e. an agreement between the parties contrary to the regulation is without any legal effect] when it comes to the requirement that a certain organisation shall exist, the Sami village, for the purpose of pursuing reindeer herding activities. In order to be able to use the Reindeer Herding Right it is necessary to belong to a Sami village. The Sami village is responsible for the reindeer activity within its area on behalf of and for the benefit of the members. It is apparent from the preparatory works to the present law that the obligatory membership was considered to be the consequence of that the right to reindeer herding is not individual but collective for those who pursue reindeer herding within the same area (gov.bill. 1971:51 p. 118, SOU 2001:101 p. 172). 

5. The reindeer herding area

Reindeer herding may be conducted throughout the year in the Sami territories of Norrbotten and Västerbotten counties, partly above the limit of cultivation, partly below this limit on land where forest reindeer herding is traditionally conducted in the spring, summer or autumn on land belonging to the state or that belonged to the state on the last day of June 1992 (Crown Lands) or constitutes reindeer pasture on reindeer mountains in Jämtland county within those areas in Jämtland and Dalarna counties that belonged to the state on the last day of June 1992 and that were specifically made available for reindeer pasture. Winter grazing may be carried out from October to April in other parts of the Sami territories below the cultivation limit, within such areas outside the Sami territories and reindeer mountain pastures

where reindeer herding has traditionally been conducted during certain times of the year.

6. Regarding the reindeer herding area’s extension and boarders the following is stated in the SOU 2001:101.

“The reindeer herding area equals approximately a third of the surface of Sweden. It is divided into around-the-year-land and winter grazing land. The borders of the area are stated in section 3 in the Reindeer Herding Act. Within certain parts of the reindeer herding area the borders especially for the winter grazing land are controversial. These borders have never been defined. In the cases where disputes exist about whether reindeer herding has been pursued out of age during certain periods of the year, the issue must be decided by courts.” (SOU 2001:101 p. 169, r.t.)


iii) The domestic procedures. 

7. A court procedure was initiated by a number of landowners in August 1990 who possess land within the municipality of Härjedalen, in the county of Jämtland, in a civil suit against Sami villages. The landowners claimed that the Sami villages’ right to reindeer grazing on their land do not exist without the entering of a valid contract to that effect. The Sami villages on the other hand held that each Sami village has the right, within its area, to winter grazing for reindeer. This right – according to the Sami villages – is based upon four different grounds which could be summarised in the following. 1) Sanction by long usage. 2) Stipulated by law through the reindeer grazing- and reindeer activity laws. 3). Customary law. 4) International conventions. The arguments submitted by the Sami villages in the domestic procedure will be evolved below (see paras. ??).   

8. The City Court of Sveg, declared in a judgment of 21 February 1996 (Appendix 2) that the Sami villages did not have any rights independent of a civil agreement to reindeer grazing on the land in issue.  

9. Four sami villages , Handölsdalen’s Sami village, Mittådalens Sami village, Tåssåsens Sami village and Ruvhten Sijte (former Tännäs Sami village), henceforth collectively ”the Sami villages”, appealed over the judgment to the Court of Appeal over Lower Norrland. The Court of Appeal judged the matter principally in the same manner as the City Court in a judgment of 15 February 2002 (Appendix 3). The parties submitted principally the same arguments before the Court of Appeal as they did in the City Court, apart from a clarification by the Sami villages regarding the notion of ”sanction by long usage”.  

10. The Court of Appeal thus came to the same conclusion as the City Court and further ordered the Sami villages to reimburse the legal costs for the landowners. Together with the Sami villages own legal costs the procedure has all in all cost the Sami villages 15,1 MSEK or approximately 1.650.000 EUR (including the application to the Supreme Court for a leave for an appeal). 

11. In an application to the Swedish Supreme Court the Sami villages asked that court to grant a leave for an appeal and to reverse the judgment of the Court of Appeal and further reverse the order to pay the legal costs.  

12. On 29 April 2004 the Supreme Court denied a leave for an appeal (Appendix 4), with the effect that the judgment of the Court of Appeal gained legal force. 

13. The length of the procedure could be summarized in the following. The procedure was initiated by the landowners in August 1990. The procedure before the City Court lasted for almost 5,5 years and was ended by the judgment of the City Court 21 February 1996. 

14. The procedure in the Court of Appeal ended by its judgment 15 February 2002, thus almost exactly 6 years after the judgment of the City Court. Essentially the same circumstances and material was invoked before the Court of Appeal as in the lower court. While the case was pending before the Court of Appeal, that court had to decide on a procedural issue. The decision was taken 30 October 1997 (Appendix 5). The decision was appealed to the Supreme Court. Almost one and a half years later the Supreme Court 18 February 1999 (Appendix 6) denied a leave for an appeal. 

15. After the Court of Appeal decided the merits of the case, the Supreme Court also denied leave for an appeal on the merits 29 April 2004, thus more than 2 years after the judgment of the Court of Appeal. Consequently the whole of the procedure lasted for 12 years, 1 month and 14 days. 

iv) The merits of the domestic procedures and issues related thereto.

16. The judgments of the lower courts are very extensive. The judgment of the City Court includes 30 pages regarding the situation prior to the 16th century, close to 50 pages regarding the period between 1500 and 1880 and further 20 pages merely regarding the period between 1880 and 1900. Also the judgment of the Court of Appeal comprises an extensive historical survey. The historical survey is of importance in order to examine the domestic notion of “sanction by long usage”. When examining whether there exist violations of one or more rights in the Convention this historical survey merely serves as a background. 

17. The outcome of the domestic procedures reveals – in the opinion of the applicant Sami villages – that the limitations of the right to winter grazing were not prescribed by sufficiently clear and precise domestic law and that the limitations in any event does not strike a fair balance between the demands of the public and the rights of the Sami villages, in violation of Article 1 in Protocol No. 1. Further the domestic procedures reveal that the Sami villages were faced with a burden of proof virtually impossible to fulfil, which goes to the hart of the notion of a fair trial in Article 6.  The costs of the procedures also have the effect that the Sami villages in the future will not be able to protect their rights, which also makes the right to a fair trial to come into play. The latter is also contrary to the ILO-Convention No. 169, concerning indigenous and tribal peoples in independent countries, Article 14, third dash. Further the length of the procedures were unreasonable in violation of Article 6 § 1. The length also contributed to the extreme costs of the procedure. Those issues are independent from the historical background. 

18. It shall also be underlined that the Sami villages have no principle objections to the fact-finding or evaluation of the evidence made by the national courts. The relevant facts for the examination whether there exist any violations of one or several rights in the Convention are apparent in the central parts of the Court of Appeal’s judgment and will be accounted for below. 

19. Up until now the reindeer herding has been regulated in Sweden in four different laws, thus the Reindeer grazing laws from 1886, 1898, 1928 and the Reindeer Herding Act from 1971, now in force. It must be underlined that the location of the winter grazing areas never has been closely defined. In the law from 1886 it was stated that the Samis had the right to let the reindeer winter graze ”otherwise in those districts, in which they due to old custom so far have been visited” Also in the laws from 1898 and 1928 the expression “due to old customs” was used, while the expression “out of old age” (av ålder) is used in the law presently in force. The Court of Appeal however found that there is no difference intended by the change of expression. The right to winter grazing has in all legislations been founded on a custom that fulfil the requirements for sanction by old usage according to the regulations in Chapter 15 in the Land Act from 1734. Since 1993 it is directly and expressly clear from section 1 in the Reindeer Herding Act that the reindeer herding right is founded on the notion of sanction by old usage (see p. 16 in the Court of Appeals judgment). 

20. The Court of Appeal referred to what the Supreme Court held in a judgment from 1981 (NJA 1981:1, Skattefjällsmålet, named “the Taxed Mountain Case” in the decision of the European Commission in the case of  Könkämä and 38 other Sami villages against Sweden, decision on 25 November 1996, No. 27033/95). In the Taxed Mountain Case the Supreme Court found that the Sami right of use and the reindeer herding rights is exhaustively regulated in the Reindeer Herding Act of 1971. In accordance to that the examination of the existence of an alleged  customary area  must be carried out with section 3 in the Reindeer Herding Act as a starting-point. This, in its turn, the Court of Appeal concludes, means that an examination of the requirements for sanction by old usage must be done according to Chapter 15 in the old Land Act from 1734 (gamla jordabalken).  

21. The Court of Appeal concludes that section 1 in the old Land Act stipulated that “It is sanctioned by long usage when somebody in undisputed possession have unmoved possessed, used and cultivated real estate or right during such long time, that no one remembers, or have true knowledge, about how his ancestors, or predecessors,  came into possession. (r.t.)”

22. Regarding the question whether winter grazing is such a right that can be acquired through the concept of sanction by long usage the Court of Appeal noted that sanction by long usage can be invoked for rights to fishing, hunting and mould grazing (mulbete). From the earlier reindeer herding laws and the one presently in force, follows that the right to reindeer herding, including winter grazing, is founded on sanction by old usage. The Court of Appeal thus concludes that reindeer grazing is a right included in the rules regarding sanction by old usage in Chapter 15, section 1 in the old Land Act (the judgment, p. 17). 

23. Regarding the crucial issue of the burden of proof, the Court of Appeal departs from Chapter 15 section 4 in the old Land Act (the judgment, p. 18), in which it is stated that “If somebody relies on sanction by old usage, and it is disputed, it must be showed by old and legally valid letters and documents, or by trustworthy men, known to the area, able to take the stand on oath, that they neither themselves have any knowledge, nor have heard from others, that the situation was different at any time. If he fails therein, the sanction is without force and effect” (r.t.). The Court of Appeal also referred to the preparatory works to the Reindeer Herding Act from 1928 and the Act from 1971 according to which the right to winter grazing within certain areas shall be tried in civil courts if disputed. In such procedures normal rules of probandi applies in order to establish sanction by old usage. The Court of Appeal therefore concluded that the burden of proof for sanction by old usage rested with the Sami villages (p. 18 – 19 in its judgment).  

24. The Court of Appeal further stated that in order to establish the right the Sami village must show that ”Samis with at least some regularity unhindered, i.e. without any objections by the landowners, have used the disputed land in issue or parts of them for winter grazing for the reindeer” (p. 19. r.t.).  

25. The Sami villages submitted that there existed a coherent Sami culture early in Härjedalen and that Samis continuously inhabited Härjedalen since at least late medieval time. Further, the Samis have pursued reindeer herding wholly nomadized and have thereby used extensive areas in Härjedalen in order for the reindeer to find food. This has continued increasingly until the time for the first Reindeer Herding Act from 1886. In support for that these extensive areas were used for winter grazing, the Sami villages submitted that settlements in Härjedalen until the time of the turn of the century 1800/1900 were sparse and that new intruding settlements developed slowly. Thereby new Swedish settlements could develop side by side to the Sami reindeer herding. The Sami villages further claimed that the new settlers until the 18th century had a very limited right of possession. The property right to land as it is defined today, did not exist for the tax farmers prior to the so called Association- and Security Act from 1789.  

26. The Court of Appeal noted that in the preparatory works which preceded the first Reindeer Herding Act from 1886, relatively large attention was afforded to the manner in which the reindeer herding was pursued in different parts of Sweden. Information was given about the central issue of reindeer grazing and its scope in a Committee Report from 1883 as well as in the specific examinations carried out previously which came to be a part of the work in codifying the area (p. 47 in its judgment).  

27. The Court of Appeal referred to statements of a special committee which held that special attention was given to the scope of reindeer grazing in specified areas during the progress of the legislative work; not least due regard was taken to the significant impact the pursuing of reindeer herding was considered to have in the relation between the Swedish settlers and the Samis. The Appellate Court further noted that the statements regarding the reindeer grazing that was given during the progress of the legislative work preceding the law from 1886, also included information about reindeer grazing in the areas in Härjedalen that were relevant to the present case (see p. 48). 

28. In 1886 the first entirely Swedish Reindeer Herding Act came into force. It is clear that it was closely related to the Norwegian-Swedish Reindeer Herding Act of 1883. This is also spelled out in the Swedish Government Bill (1885:2 p. 23). The minister of justice, von Steyern, says the following regarding the right to use the areas at the foot of the mountains for pasture during the winter (p. 34):

“Not only have the residents in the areas where the Samis since a long time have used for winter pasture to accept the infringement, but it also has to be regarded as an actual right even though there has not been an explicit regulation that has established this right till now.” (cited by justice Bäärnhielm, in a Swedish Law Review, SvJT 2004, p. 733, Appendix 7 r.t.)
29. This statement by the minister of justice regarding the customary rights to winter pasture should be regarded in the light of partly the previous loss of pasture land explained above and partly the approaching break up of the union with what that could be expected bring with it of the kind.

30. Also during the legislative work that preceded the law from 1898, which primarily was an overhaul of the law from 1886, the issue of the existence of the right to winter grazing in the areas relevant in this case was considered. 

31. The non-Sami control over the Sami people’s land and natural resources was eased by the Sami-bailiff system (lappfogde system), introduced by the 1886 Act.  The Sami-bailiff was a local Swedish administrative officer that represented the Sami population before administrative authorities, seeing to their economical and social interests.  The Sami-bailiff system was abolished in 1971.

32. The parties in the domestic procedure agreed that winter grazing in the municipality of Härjedalen occurred outside the reindeer mountains at times that follows from the Sami-bailiff’s annual protocols over meetings and annual reports. The Sami villages however submitted that reindeer grazed during the winter on land in Härjedalen’s municipality to a greater extent than is apparent from the protocols of the Sami-bailiffs. The landowners on the other hand submitted that the protocols exhaustively stated where and when such grazing occurred (the judgment of the Court of Appeal, p. 49). The Court of Appeal came to the conclusion that in several cases it was established that winter grazing had – frequently - occurred in many places in addition to what appeared from the Sami-bailiff’s protocols and reports (p. 54).

33. In support for their opinion about the scope of reindeer grazing right the Sami villages invoked the statement of the head of the ministry in the Government Bill 1971:51 regarding the proposal for the Reindeer Herding Act of 1971 (p. 158) that “any lower border for areas where reindeer herding customarily exist cannot be defined and the right to reindeer grazing exists in the larger parts of  Norrland outside the Sami land and the reindeer grazing mountings and further within certain areas of the County of Kopparberg” (see the judgment of the Court of Appeal, p. 57. r.t.). 

34. It must be noted that the Governmental Bill from 1971 referred to what was stated in the Governmental Bill of 1928 (1928:43 p. 69), in its turn referring to the Sami Committee of 1919. The latter Committee held the following: 

“Regarding the administrative province of Jämtland [including Härjedalen], the analysis shows that as good as every parish is used by the Samis for reindeer pasture;”

The Committee continues: 

“The Committee has merely approximately been able to define the boarders of the geographic scope of the customary rights. Many of the areas in question are regularly visited by the Samis. Others, that are located further from the mountains, are visited merely when the needs of the reindeer could not be satisfied at a closer range. Long time could thus, depending on the supply of pasture, pass between the visits in specific districts. It is however obvious that the customary rights, that are based less on the will of the Samis than the needs of the reindeer, may not easily be regarded as void due to the fact that long time has passed between the visits of the Samis. The Committee has for practical reasons refrained from specify any limits to the customary rights in the proposal, but have kept the merits of the regulation in the Reindeer grazing law of 1898.” (r.t)

35. The Governmental Bill that proposed the law from 1886 – i.e. the main source for interpreting the law - stated that the Samis’ custom of moving the reindeer during winter from the mountains to the woodland had been pursued since ancient times without protests from Swedish settlers and that the establishment of the right to winter grazing in the law thus constituted the codification of the old custom (see the Court of Appeals judgment p. 61).  

36. The Court of Appeal however concludes that there is no support for the submission that Härjedalen at the time before the time when the Swedish state started encouraging Swedish farmers to settle (1800-1890) existed, or prior to that existed, such customary winter movements that were stated in the Governmental Bill to the law of 1886. In other words the Court of Appeal held that examinations carried out by previous preparatory works were wrong. 

37. Consequently the Court of Appeal found that the Sami villages had no rights to winter grazing in the disputed areas. Thereby the Sami village were ordered to reimburse the landowners’ procedural costs and consequently had to cover their own costs. 


v) Consequences of the judgment.

38. Immediate effects
The immediate effects of the judgment are that the reindeer owners no longer have access to adequate pasture for the reindeer during the winter. Since the judgment concerns all the lands covered by the law suit, i.e. including those in connection with the sami village’s all-through-the-year land, it makes it impossible to run a traditional form of reindeer keeping. The need for pasture is what controls the reindeer’s movements and when the snow comes it will walk into the woods and will inevitably enter, after the judgment, prohibited pastureland. The reindeer pasturelands mountains in Härjedalen are almost exclusively composed of mountain land and are, consequently, suitable for pasture only when there is no snow on the ground. To force the reindeer to remain in the mountain area during the winter would expose them to unacceptable suffering since the pasture usually becomes more or less inaccessible due to, among other things, a large amount of snow covering the ground. It will be hard to get access to the land owned by forest companies that the sami villages have agreements with, partly because it will be impossible to reach them without passing restricted areas and partly because it will be impossible to use one area without entering private owned land.
39. The restricted areas are marked brown on the map enclosed (Appendix 8).

40. In Härjedalen, a large proportion of the land – mainly situated in the south and south east of Härjedalen, is owned by a few major forest companies (marked green on the map). In June 1992 the Sami villages and these forest companies, that were formerly plaintiffs in the national proceedings, made an amicable settlement. This settlement stipulates that the Sami villages have the right to have their reindeer on winter grazing in the forests owned by the forest companies. Access to this land is in practice as important as the access to land owned by private persons. The Court of Appeal judgment, however, makes it impossible for the Samis to let the reindeer wander to these areas, since it is impossible to avoid crossing over privately owned land. Therefore, the consequences of the judgment concern more than the actual areas that are owned by private persons and make it impossible, in practice, for the Sami to continue their natural pasture. 

41. It must be added that it is the question of a large amount private landowners an a lot of land (see the list of the plaintiff landowners in the City Court, Appendix 9, and in the Court of Appeal, Appendix 10). 

42. Indirect effects

Formally the judgement only covers the land and the landowners who were a part of the law suit against the sami villages, but is probably going to have have far-reaching consequences outside its scope. In principle it will be enough that a land owner in Härjedalen, regardless if he was a part of the law suit or not, claims that there are no right to reindeer pasture on his land for the reindeer owner to be forced to keep his reindeer off the area. Every threat of a law suit will be enough for the reindeer owners to be forced to refrain from keeping his reindeer on pasture on a particular land and essentially this means that all private owned land is prohibited. There is also an imminent risk that land owners in adjacent areas in Jämtland and Dalarna will threat to sue in order to force reindeer owners to leave the land. This has already happened in the closest areas and Idre sami village has, due to insufficient means and unbalance between the parties, been forced to a judgment by default. This might happen to Tåssåsens sami village in the south of Jämtland. In the long run the same thing could happen in the entire reindeer keeping area.


43. Economic effects

Not only will the reindeer owners have to pay the landowners legal expenses of 15 million SEK, the reindeer owners in the affected villages may also have to pay large amounts of damages for the damage the reindeer cause. The sami villages have strict liability according to the Reindeer Herding Act in the areas where it is prohibited to keep reindeer whereas the liability to pay damages in areas where reindeer keeping is allowed is restricted to whether the damage is caused due to serious carelessness. The reindeer do not eat fir-forest but can, whilst grazing, cause damage to the tree plants. A land owner who got established through the judgment that reindeer pasture on his land is not allowed can claim damages for each damaged plant, something that can amount to very large amounts when you take the entire pasture areas of a sami village in to account. In order to enable winter pasture the sami villages may be forced to economically onerous agreements with each and every landowner where it, in prcactice, will be impossible to agree that strict liability will not apply.


44. Effects on the society

Since the grounds outside the reindeer pasture mountains due to the judgment no longer counts as a part of the reindeer keeping areas there is an imminent risk that the municipality no longer will regard the interests of the reindeer keeping industry when drafting their key plan for the area. More over, the sami villages would no longer be regarded as a body to which a proposed measure is referred for consideration or as owner when different kinds of exploitations or a change of use of the land are planned within the winter pasture area.

45. The protection of law expires 

The Sami villages and the reindeer keeping members have, since the first Reindeer grazing law from 1886, always been protected by the law – at least in theory. When it is now apparent that, due to an impossible burden of proof and insufficiently clear and precise law, this protection has been nothing more than theoretical and not practical, the reindeer herding in Härjedalen is threatened by collapse. The fundamental condition for for the Sami villages’ access to winter grazing areas have been the Reindeer grazing laws from 1886, 1898, 1928 and the Reindeer Herding Act from 1971. These laws, in turn, have in this matter been based on the notion of sanction by old usage. 

46. Moreover, the judgment from the Court of Appeal means that in the privately owned parts of the winter grazing areas in Härjedalen, blocking reindeer routes, or, if reindeer occasionally should enter into these areas, frightening or molesting reindeer, driving off reindeer or stopping them from grazing or keeping loose dogs in the areas, will no longer be forbidden.


47. Cultural consequences

The reindeer and the reindeer herding is very intimitely connected to the Sami culture. The reindeer herding is by many considered as the most important element of all in this connection. This is illustrated amongst other things by the fact that there are hundreds of words describing reindeer appearences, snow conditions connected to reindeer herding and pasture. If the reindeer herding is made impossible and comes to an end in Härjedalen, there is an obvious risk that all of the Sami culture in course of time will cease to exist, or, in any case, be marginaliszed to a mere tourist attraction 

48. As an ethnical minority in the capacity of an indigenous society in their homeland, the Samis have always lived in somewhat of an alienation, where they do not have the same possibilities to effect the social development as  others. The judgment from the Court of Appeal is likely to accentuate these conditions. 

vi) Some further domestic sources of law relevant to this application. 

49. During the spring of 1999 a governmental committee regarding the examination of the ILO Convention No. 169 delivered a report titled “The Samis – a indigenous people in Sweden. The question whether Sweden should ratify ILO:s Convention No. 169” (SOU 1999:25, Samerna – ett ursprungsfolk i Sverige. Frågan om Sveriges anslutning till ILO:s konvention No. 169. Appendix 11). The task of the investigation was to study whether Sweden could ratify the Convention and what measures are required in order to abide by it. The Convention inter alia contains regulations that apply to the indigenous peoples’ rights to land and the protection of these rights. The Convention further requires that the states take necessary measures to identify the land that the indigenous peoples have traditionally occupied or used. It was concluded in the Report that it was not established in Sweden which land the regulation in the Convention should apply to, since the Reindeer Herding Act’s division in around-the-year-land and winter grazing land does not comply with the definitions in the Convention. Further, it was stated in that uncertainty existed as to the scope of the Samie rights to land. Consequently the requirement in the Convention concerning the identification of the indigenous people’s land is not fulfilled. The Report therefore proposed that a boundary commission should be appointed. It was suggested that such a commission should include a group of experts specialized in law (real estate- and land law), land-surveying and historical law.  The Report has been submitted for consideration by the parties’ concerned (remissbehandlad).  A great deal of the parties asked were in favour of the Report’s proposal to appoint a boundary commission, including  such parties (mostly representing landowners interests) that otherwise were negative to the conclusions in the Report and to the ratification of the Convention. No legislation has however been adopted by the Government.

50. The Report further suggested that it must be economically possible for the Samis to pursue legal procedures at courts in Sweden regarding its rights to use of land, in order to comply with Article 14 dash 3 of the ILO-Convention. It was noted that such procedures are complex and expensive. The Report therefore suggested that the State should cover the legal expenses in cases of principle importance to the Sami rights (p. 179 in the Report). Most parties asked in the circulation for opinions were in favour of the proposal. 

vii) Further about relevant parts in the Governmental Report from 2001 (SOU 2001:101). 

51. The problems caused by the uncertainties regarding the boundaries of the winter grazing land were also recognised in the titled Report. It is sufficient for the purpose of this application to cite the following: The report inter alia held: 

“In different places there exists today, as previously, disturbances of the Sami villages reindeer herding and conflicts between the Sami villages and others use of land. The conflicts that exists today are in many cases due to uncertainties about what the Sami villages reindeer herding means and how it connects to the property rights and where the reindeer herding rights applies” (p. 215. Underlined here. r.t.). 

52. The Committee suggested several measures to be taken and continued in the following (p. 216). 

“In addition to these measures it is required that the by the Government announced boundary commission as far as possible makes it clear where the reindeer herding rights applies by marking the outer border for the reindeer herding area and the inner border between the land where the Samis since long have dominated the use of the land and the land where the Samis since long have shared the use with others.” (r.t.)

viii) The evolvment of the Saami situation until present day and some furhter international comments to that.

53. During the 19th century, the settler’s farming in Sami lands was encouraged and they increased strongly in numbers. Between the years 1800 and 1890 the population in Lapland quadrupled. During the 20th century new forms of exploiting the land have been introduced within the reindeer area. The mineral extraction, mining, expansion of water power, forestry in a large scale, expansion of the network of roads and the increase of tourism and agile/mobile outdoor life etc. have in all meant that nature grazing based reindeer keeping is more difficult. Grazing areas that previously were continuous and undisturbed are now parceled out by roads, railroads and other types of  social structure. Noise and distrubances from different kinds of activities have increased and reduced the reindeer possibility to find peace and undisturbed areas. Different obstacles, for example controlled rivers, make moving the herds over the land more difficult. Grazing areas disappear in connection with the exploitation of land for other purposes. (SOU 2001:101 pages 211-212).

54. As is among other things established in SOU 2001:101 (p. 246), adequate access to winter grazing areas is a crucial factor for the sami villages possibility to performe a nature grazing based reindeer keeping. The nature grazing based reindeer keeping is on its part the most central part of the sami’s living conditions and the sami culture.

55. Present legal circumstances in Sweden directly affect the four sami villages in Härjedalen. However, the judgment from the court of appeals has presidential effect and thereby affects, indirectly, all Samis in Sweden. The judgment can consequently, based on the exposed position of the Samis, be further accentuated.
56. The winter grazing has for a long time been considered as the “bottle-neck” of reindeer keeping. Ground lichen and Tree lichen, the for reindeer food of decisive importance, has a slow regrowth. In most sami villages the access to lichen is limited  and decides how large herds of reindeer the sami villages can keep sustainable with a nature grazing based reindeer keeping. Reduced access to winter graze means that the sami villages has to take measures to feed the reindeer to a greater extent. This means increased expenses for the sami villages and leads to another kind of reindeer keeping, one that is more stationary than the traditional, and with the sami culture intimately associated nature grazing based, kind (see SOU 2001:101 p. 231).
57. In SOU 2001:101, it is stated that to create a culturally and economically long-term strong reindeer industry, it is important to have adequate access to areas that can be used for winter graze. The effect of the judgment in question is that the threat against access to areas of that kind has strengthened further.
58. The winter graze areas that are important to the sami villages reindeer keeping are mostly located in the forests. It concerns both areas with Tree lichen as well as areas with Ground lichen where the snow conditions make it impossible to use the Ground lichen. The share of  un-affected lichen grounds has decreased considerably since the 1950’s and is today about 8 percent. Slightly more than 20 percent of the lichen grounds has been affected during the last 20 years (see SOU 2001:101 p. 232).
59. Areas with a good availability of pasture free from disturbances are very important for the sami villages reindeer keeping. In SOU 2001:101 it is established that already minor interferences in such areas could cause great damages on the reindeer keeping. Other areas, that are used for calving, reindeer resting areas or pasture are particularly sensitive certain periods of the year. Even small disturbances, such as noise from scooter traffic or hunting with hounds may, during these periods, cause great nuisance to the reindeer keeping of the sami villages.
60. In many places there are today, as previously, disturbances in the reindeer keeping of the sami villages and conflicts between the sami villages and others use of the land. The process before the national courts in the present case – as in other cases – has its real basis in the unclearness on what the right of the sami villages to keep reindeer mean and how it relates to the ownership and what the right to keep reindeer means. The responsibility for this unclearness lies upon the state.
61. The state has not yet taken adequate steps to throw light upon these questions. In SOU 2001:101 it was demanded that the notified commission of delimitation as far as possible clarify where the right to keep reindeer apply by defining the outer limit for the reindeer keeping area and defining the inner limit between the land where the samis traditionally, since many years, have dominated the use of the land and the land where the samis since a long time have shared the use with others.

62. In the second chapter of the, for the reindeer industry in Sweden exhaustive, Reindeer Herding Act is a detailed account of the meaning and scope of the right to keep reindeer. In the mentioned law are above all two rules that concern the relationship between the one who has the right to keep reindeer and the one who has the ownership or the right to use the land within the area of reindeer keeping. Paragraph 30 of the Reindeer Herding Act regulates what measures landowners or other user of the land may take with regard to the reindeer keeping within the all-through-the-year land. Paragraph 65 of the Reindeer Herding Act regulates the consideration to other interests when exercising the reindeer keeping that should be taken into account. It is established in SOU 2001:101 that the regulations are limited in different ways so that they do not completely regulate the relationship between the right to keep reindeer and the right to ownership within the entire area of keeping reindeer, see p. 218.

63. It has been established in SOU 2001:101 that the regulation in paragraph 30 of the Reindeer Herding Act has a number of shortcomings when it comes to regulating the relationship between the right to keep reindeer and the right to ownership. The major shortcoming is that it does not reflect that it concerns the relationship between rights, the right to ownership (and other rights to immovable) on one hand and the right to keep reindeer on the other hand, who all are “property” (cp 2:18 RF and P1-1). Instead it regulates unilaterally what measures owners of land and other users of land may take against anyone who uses the land based on the right to keep reindeer. Another shortcoming with the present regulation is that it is unclear if all use of the land exercised with the support of the right to keep reindeer falls within the scope of the regulation. It covers measures that cause severe inconvenience for the “reindeer keeping”. A decisive shortcoming in the present case is that the regulation only includes measures taken within all-through-the-year land. The relationship between the right to keep reindeer and the right to ownership within the winter pasture areas is not regulated at all. Finally it is established in SOU 2001:101 that the regulation in paragraph 30 of the Reindeer Herding Act has not given the proper protection to the reindeer pastures that was intended when it came into effect. This was also established already in the Sami rights investigation (SOU 1989:41, p. 297).
64. In a session in the UN Committee on the Elimination of Racial Discrimination (CERD) on 11 August 2000, it was acknowledged that Sami land rights had to some extent been recognized, including the right to use the land for the ancient practice of reindeer husbandry, but there were still problems of conflict between Sami land rights and the land rights of other groups; indeed, the rules regarding Sami land rights were the main obstacle to Sweden's ratification of ILO Convention No. 169. It was essential for the boundaries of Sami lands to be clearly identified and the scope of their hunting and fishing rights on their traditional lands clarified. Currently Sami land rights did not seem to be adequately guaranteed or at least adequately enforced, as had also been stated in reports by NGOs. 
65. The shortcomings in Swedish sami and reindeer policy have been observed in many situations during recent years. The CERD made the following recommendation in a report of 22 August 2000: 
“Concern is expressed over the issue of land rights of the Sami people, in particular hunting and fishing rights which are threatened by, inter alia, the privatization of traditional Sami lands. The Committee recommends that the Government introduce legislation recognizing traditional Sami land rights and reflecting the centrality of reindeer husbandry to the way of life of Sweden's indigenous people. The Committee further recommends that the State party ratify ILO Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries.”

66. In its concluding observations regarding Sweden (CERD/C/64/CO/8), the Committee on the Elimination of Racial Discrimination made the following considerations on 10 May 2004 . 
“While the Committee welcomes the appointment in 2002 of the Boundary Commission to formulate proposals for the definition of the boundaries for Sami reindeer-breeding areas by the end of 2004 as an important step towards securing the rights of the Sami people, it remains concerned that issues related to Sami land rights remain unresolved. 
In the light of general recommendation XXIII on the rights of indigenous peoples, the Committee encourages the State party to ensure that the Boundary Commission fulfils its task within the scheduled time. Consequently, it also recommends that the State party introduce adequate legislation, in consultation with the Sami people, regarding the findings of the Boundary Commission, in order to remove the legal uncertainty relating to Sami land rights. 

The Committee notes that the State party has so far not been in a position to ratify the Indigenous and Tribal Peoples Convention, 1989 (No. 169) of the International Labour Organization. In this connection, it takes note of the State party's observation that in order for ratification to be possible, it is necessary to define at least the outer boundaries for reindeer husbandry more clearly than at present. The Committee invites the State party to accelerate all preliminary work in order to proceed with the ratification of the Convention as swiftly as possible. 

The Committee notes the allegations that in cases of land disputes between Sami and non-Sami in courts of law, the interests of the non-Sami frequently override those of the Sami, and that the latter are allegedly not provided with financial means to support litigation in respect of their rights to land. 

The Committee requests that the State party provide information on this issue, as well as information on the outcome of cases related to these claims and the compensation granted, if any.” 

67. The European Commission against Racism and Intolerance criticizes Sweden in a report of 28 June 1992. Concerning land rights, in section 58 of the report, the Commission expresses the following: 

Questions concerning land rights and hunting and fisghing rights are still not solved, and a number of legal proceedings are in action, mainly from land owners seeking compensation for reindeer grazing. The question of Sweden's ratification of ILO Convention No. 169 is still not solved. The ECRI requests the Swedish authorities to continue their efforts to reach a solution to the remaining questions and to see to that it will not be further complicated due to discriminating attitudes within the non-sami population in the areas concerned. 

68. Reindeer grazing in Norway

Historically, the reindeer have been able to wander freely over the Swedish-Norwegian border. In 1883, however, through Swedish-Norwegian mutual legislation the possibilities for reindeer on the Swedish side of the border to wander into Norway were reduced. In connection with the breach of the Swedish-Norwegian union in 1905 these possibilities were even more reduced, and similar reductions were carried out through Swedish-Norwegian conventions in 1913, 1919 and 1925. At the present time, the possibilities for reindeer to wander from Sweden into Norway, i.e.westwards,  are practically non-existent. 

69. The Council of Europe’s Comissioner for Human Rights, Mr Alvaro Gil-Robles, resumes criticism in a report of 8 July 2004 (CommDH(2004)13 Report on the visit to Sweden, 21-23 april 2004), paragraphs 39-41: 39. 

39. Certain significant long-standing concerns remain unresolved, however, notably the question of land rights and the involvement of the Sami in the decision-making affecting their environment and means of subsistence, which continue to impede the ratification of the ILO Convention no. 169 on Indigenous and Tribal Peoples in Independent Countries. 

40. The question of land rights is of particular importance for the traditional Sami occupations, such as reindeer herding, fishing and hunting, and are consequently essential for the protection of the Sami culture and identity. Whilst the Sami have the right to raise reindeer on land it has traditionally occupied, the enjoyment of this right is largely undermined by the fact that the breeding areas remain undefined. This uncertainty has led to a number of disputes in courts between the Sami and non-Sami landowners with conflicting interests in these areas. The representatives of the Sami Parliament noted that the legal costs involved in such court cases are often too high for the Sami villages to bear, and that the evidential requirements, which fail to take into consideration the difficulties for the Sami to obtain written documentation on their use of land, frequently place the Sami villages in a disadvantaged position as compared with the landowners with more resources. These unbalances should be addressed. At the same time, I welcome that other means of solving the conflicts have been elaborated, such as the use of mediation, as well as a project which aims at improving the dialogue and cooperation between the Sami and the landowners. 

41. A Boundary Commission, which was established for the task of identifying what constitutes traditional Sami land, is scheduled to present its report in December 2004. This is hoped to be a significant step towards resolving this long outstanding and extremely important matter, with a view to adopting a regional solution enabling the ratification of the ILO Convention.  I also noted with interest the ongoing work to draft a Nordic Sami Convention. A working group comprising government representatives and Sami from Finland, Sweden and Norway are preparing a proposal for such convention, with a view to presenting it to the Nordic governments by the end of 2005. 

III. STATEMENT OF ALLEGED VIOLATIONS OF THE CONVENTION AND/OR PROTOCOLS AND OF RELEVANT ARGUMENTS

A. The alleged violations of Article 1 of Protocol No. 1.

70. It is submitted that the limitations to the right of winter grazing as the result of the findings of the domestic procedure at issue violates the applicant Samis’ right to peaceful enjoyment of possessions, in that the limitations were not prescribed in sufficiently clear an precise law and in any event was not proportionate to the aim sought. It is however not argued that the limitations does not pursue a legitimate aim as such.

i) Whether there is an interference of a possession 

71. It is reiterated that, according to well established case law of the Court, in determining whether there has been a deprivation of possessions, it is necessary not only to consider whether there has been a formal taking or expropriation of property but to look behind the appearances and investigate the realities of the situation complained of. Since the Convention is intended to guarantee rights that are “practical and effective”, it has to be ascertained whether the situation amounted to a de facto expropriation (see Sporrong and Lönnroth, no. 7151/75 and 7152/75, Series A no. 52, § 63; Brumărescu v. Romania [GC], no. 28342/95, § 76, ECHR 1999‑VII; and Zwierzyński v. Poland, no. 34049/96, § 69, ECHR 2001‑VI).

72. While determining the autonomous meaning of the notions of “possessions” in Article 1 of Protocol No. 1, regard must first be taken to the classification of the matter under national law (see Jacobs and White, European Convention on Human Rights, Oxford, third edition 2002, p. 303). It is common ground – and it was not disputed in the domestic procedures – that the reindeer grazing rights as such exist under national law through the concept of  “sanction by long usage”. Undisputedly the Saamis occupied the land in issue long before the present landowners and their successors. Sanction by long usage was – as accounted for above - defined in Chapter 15 section 11 of the Land Act (Jordabalken) from 1734 in the following and thus means that a right to such winter grazing may be acquired by long and undisputed use of the land for that purpose (see para ? above). 

73. There can be no doubt that established “sanction by long usage” to the right to have access to land in order to let reindeer winter graze, constitutes a form usufruct of economical value. It seems clear from the case law of the Court that all usufruct rights constitutes possession in the meaning of Article 1 in the First Protocol (see inter alia Wittek v. Germany, no 37290/97, § 43, 2002-X), at least if it is of an economical value to the user. 

74. Reindeer herding has been the main occupation of the relevant Samis since at least the beginning of the 17th century and it is still the main business of the Sami villages today. Reindeer herding is thus naturally an activity of economical character, where the access to land for winter grazing is indispensable for the survival of the business. Without the natural grazing the reindeer would have to be feed artificially, which would be costly, render lower meet quality and virtually make the meet of the reindeer non-competitive.

75. Further, it was recognises in the so called Taxed Mountain case (cited above) that the Sami villages “had a strongly protected right of usage (bruksrätt)”, thus referred to in the Case of  Könkämä and 38 other Sami villages against Sweden (cited above). The Supreme Court also held that that right comes close to a pure property right. The Commission held in Könkämä that the hunting rights in issue could be regarded as possessions within the meaning of Article 1 of Protocol No. 1. The same must apply to the right of winter grazing. 

76. Therefore the right of access to land for winter grazing of the Sami reindeer constitutes a possession in the meaning of Article 1 of Protocol No. 1. 

77. There could be no doubt that the finding of the Court of Appeal, with the effect that there is no right to access for grazing unless confirmed in contracts with each landowner, constitutes an interference with the rights of the Sami villages. It constitutes a deprivation of their right with the effect that the second rule under Article 1 of Protocol No. 1 comes into play. 

78. It thus remains to be argued whether the interference was prescribed by law and wheter was proportionate to the general interest sought. 

ii) Prescribed by law.

79. According to established case-law, the expression “prescribed by law” requires firstly that the impugned measure should have a basis in domestic law. It was thus held in the Tax Mountain Case that the Sami right to winter grazing is exclusively regulated in the Reindeer Herding Act from 1971. The latter thus means that the right to winter grazing ultimately is grounded on the concept of “sanction by long usage”. Consequently, it not disputed that the right as such has a basis in domestic law. 

80. However, the expression “prescribed by law” also refers to the quality of the law in question, requiring that it be accessible to the persons concerned and formulated with sufficient precision to enable them - if need be, with appropriate advice - to foresee, to a degree that is reasonable in the circumstances, the consequences which a given action may entail. 

81. The finding of the Court of Appeal imposes extensive limitations to the right (see the map enclosed, Appendix 8). It is the opinion of the applicants that those limitations were not foreseeable with sufficient precision. The said will be evolved just below. It is also submitted that an impossible burden of proof were imposed on the Sami villages, in the effort of establishing the existence of a “sanction by long usage”. Although the latter – according to the applicants – could be dealt with under the concept of procedural safeguards under Article 1 of Protocol No. 1, it is submitted that the issue more appropriately should be dealt with under Article 6 below. The reason for the latter is that the impossible burden of proof goes to the hart of a fair trial and that it constitutes a violation in it self.

82. Regarding the issue of unforseeability it is sufficient to recall the statements in the preparatory works regarding the Reindeer Herding Act of 1971 and the statements in earlier sources of law referred to in the said preparatory works. The relevant statements are accounted for in the judgment of the Court of Appeal on page 57 et. sec sec. 

83. Thus it was held in the said preparatory work that “any lower border for areas where reindeer herding customarily exist cannot be defined and the right to reindeer grazing exists in the larger parts of  Norrland outside the Sami land and the reindeer grazing mountings and further within certain areas of the County of Kopparberg”. As held above the preparatory work from 1971 also referred to earlier sources of law, which was noticed and referred to by the Court of Appeal. In a report from 1923 (SOU 1923:51 p. 104) it was held that an examination showed that nearly all the villages (relevant in this case) have had visits of Samis and reindeer herds. Furthermore the Sami-Committee referred to held:

“Regarding the administrative province of Jämtland [including Härjedalen], the analysis shows that as good as every parish is used by the Samis for reindeer pasture;”

The Committee continues: 

“The Committee has merely approximately been able to define the boarders of the geographic scope of the customary rights. Many of the areas in question are regularly visited by the Samis. Others, that are located further from the mountains, are visited merely when the needs of the reindeer could not be satisfied at a closer range. Long time could thus, depending on the supply of pasture, pass between the visits in specific districts. It is however obvious that the customary rights, that are based less on the will of the Samis than the needs of the reindeer, may not easily be regarded as void due to the fact that long time has passed between the visits of the Samis. The Committee has for practical reasons refrained from specify any limits to the customary rights in the proposal, but have kept the merits of the regulation in the Reindeer grazing law of 1898.” (r.t)

84. The Court of Appeal noted that the Reindeer Herding Act of 1971 regarding the extension of the customary right areas, relied on the above cited statement of the Sami Committee. The borders for the right are thus admittedly undefined and uncertain. The legislator has deliberately omitted to define the borders in the legislation. Instead the burden of proof – which, as will be evolved below, is virtually impossible to satisfy – is laid on the individual Sami villages. The legislator has had ample opportunity to define the borders and would have had the competence to declare in what areas the rights were imposed. This was recognised by the Political Committee of Reindeer Herding in its above mentioned report (SOU 2001:101). It held inter alia
“In different places there exists today, as previously, disturbances of the Sami villages reindeer herding and conflicts between the Sami villages and others use of land. The conflicts that exists today are in many cases due to uncertainties about what the Sami villages reindeer herding means and how it connects to the property rights and where the reindeer herding rights applies” (p. 215. Underlined here). 

85. The Committee suggested several measures to be taken and continued in the following (p. 216). 

“In addition to these measures it is required that the by the Government announced boundary commission as far as possible makes it clear where the reindeer herding rights applies by marking the outer border for the reindeer herding area and the inner border between the land where the Samis since long have dominated the use of the land and the land where the Samis since long have shared the use with others.”

86. Thus the uncertainties and the problems arising from those uncertainties are well established. The uncertainties in the current legislation could easily have been avoided by adopting new proper legislation, as suggested in several reports. The difficulties with normal legislation, many times recognised by the Court, i.e. that experience shows that it is impossible to attain absolute precision in the framing of laws and that laws which confers a discretion is not in itself inconsistent with this requirement etc, does not apply in the present case. Through satellites it is now days possible to define areas down to the inch. 

87. The Government has failed to adopt such legislation, although many instances accounted for above have found such legislation to be imperative. Further it is stipulated in the ILO Convention No. 169. The applicants recalls that the Court previously has relied on international conventions also in cases where the respondent state has not ratified the instrument in question (see Mazurek v. France, no. 34406/97, § 49, ECHR 2000-II).  Although it is not for the applicants, nor the Court, to direct measures for the domestic legislator, it can be concluded that failure of the legislator has left the rights of the Samis highly uncertain in violation of the requirement of that limitations should be prescribed by domestic law.  

88. Further the status of those to whom the law is addressed is an important factor while examining the requirement of foreseeabililty. In the present case it is common ground that reindeer herding requires very large areas and that the places where the winter grazing takes place, varies from year to year depending on the climate and whether. It is a regulation that needs precision.  

89. Since that is not the case, the legislation is not in conformity with the requirement of foreseeability. Consequently there is a violation of Article 1 of Protocol No. 1 already on this ground.

iii) Proportionality

90. It is well-established case-law that the second paragraph of Article 1 of Protocol No. 1 must be construed in the light of the principle laid down in the first sentence of the Article. Consequently, an interference must achieve a “fair balance” between the demands of the general interest of the community and the requirements of the protection of the individual’s fundamental rights. The search for this balance is reflected in the structure of Article 1 as a whole. There must be a reasonable relationship of proportionality between the means employed and the aim pursued. 

91. In the proportionality test it is the landowners’ rights that must be balanced against the Saami villages and their need to use land for the grazing of the reindeer. In the outset it must be noted that the area in question was principally uninhabited by others than the Samis prior to the 19th century. As mentioned above the area became successively populated by others during the period of 1800-1890. To put it simple, the Samis were there first. No one of the present landowner could therefore legitimately claim that they did not know the existence of reindeer grazing, irrespective of the land was purchased recently, a long time ago, inherited or acquired in an other form at any time. If purchased that ought to have been reflected in the purchase price. There are a whole lot more at stake for the Samis – as will be evolved below - by interferences in the winter grazing rights as compared to the possible harm and inconvenience for the landowners. 

92. The negative effects of the Samis use of the land must be considered as relatively moderate. First of all, the considerations the reindeer herding must take towards other interests are regulated in section 65 in the Reindeer Herding Act. This “consideration-rule” requires inter alia that due respect must be afforded the nature, culture and forestry. It is stipulated that the reindeer as far as possible must be hindered from getting outside the Saami villages’ grazing areas or otherwise cause damage or inconvenience (see inter alia the Report SOU 2001:101 p. 219). The reindeer must be moved in herds and the path that causes the least damage must be chosen.

93. As accounted for in the said Report some landowners have expressed concerns regarding certain sensitive land, for example damages on plants and areas under cultivation (the Report p. 228). However the Report shows that the consideration-rule could be more specified. In any event the concern expressed – whether true or not – are minor seen in the light of the reindeer herding as a whole in the area. Possible harm does not occur on the same land every year. 

94. The possible harm for the landowners must also be weighted against the tremendous detriment the limitations imposed by the judgment in the cases causes the reindeer herding business. This is accounted for above (§§ ?). Those facts are relevant under this head. Concern must further be afforded the other limitations imposed by modern roads, railroads, controlled rivers and other such social structures and also previous limitations in Norway.  The effect as the result of the limitations imposed by the judgment combined with other obstacles and limitations are seriously threatening the whole reindeer herding activities in the area. This in its turn is threatening the complete economic basis for the Samis and in the end the entire Saami culture. Seen in this perspective the Samis right to the use of the land must prevail over the possible harm and inconvenience caused to the land owners. 

95. It is here adequate to account for the so called Selbud judgment by the Supreme Court of Norway 21 June 2001 (Appendix 12). That case concerned principally the same situation as in the present case (although regarding autumn grazing) in a district situated no more than 5 – 10 metric miles from the area relevant in this case. The Norwegian – as oppossed to the Swedish courts – had due account of the needs of the reindeer and the character of the reindeer herding activity. It applied a different burden of proof and held that it was sufficient with the balancing on the probabilities (sannsynlighetsovervekt, se p. 788 in that judgment). The Supreme Court found in favour of the Norwegian Samis. The Norwegian judgment shows that there are less infringing solutions to the same problems, which however was not used in Sweden. 

96. On those grounds it must be held that the overall effect of the impugned judgment fails to strike a fair balance between the interests at issue. Consequently Article 1 in Protocol 1 is violated also on this account. 

B. The alleged violations of Article 6.

97. In the outset of the discussion under Article 6 it is in the opinion of the 

applicant Sami villages adequate to cite Mr Alvaro Gil-Robles in his above

mentioned Report from 8 July 2004. His statement summarizes the issues and

problems that are to be adressed under the notion of a fair trial well (§.40):

 

     
“Whilst the Sami have the right to raise reindeer on land it has traditionally occupied, the enjoyment of this right is largely undermined by the fact that the breeding areas remain undefined. This uncertainty has led to a number of disputes in courts between the Sami and non-Sami landowners with conflicting interests in these areas. The representatives of the Sami Parliament noted that the legal costs involved in such court cases are often too high for the Sami villages to bear, and that the evidential requirements, which fail to take into consideration the difficulties for the Sami to obtain written documentation on their use of land, frequently place the Sami villages in a disadvantaged position as compared with the landowners with more resources. These unbalances should be addressed”.    

i) Equality of arms and the impossible burden of proof. 

98. According to the established case-law of the Court, it must be ascertained whether the overall proceedings, including the way in which evidence was dealt with, were fair within the meaning of Article 6 § 1. This provision places the domestic tribunal under a duty to conduct a proper examination of the submissions, arguments and evidence adduced by the parties, without prejudice to its assessment of whether they are relevant to its decision. It is further clear that the principles also applies to the civil head of Article 6, although necessarily not in the same manner as in criminal cases (Jokela v. Finland, no. 28856/95, §§ 68 and 69, ECHR 2002-IV. See also Hentrich v. France judgment of 22 September 1994, Series A no. 296-A, § 56).
99. Since the rights in the Convention are intended to be safeguarded in a practical and effective – as opposed to a theoretical and illusory - manner, the said must apply also to situations where one party is faced – already in the outset – with a burden of proof that is practically impossible to fulfil (however rare such situations might be). 

100. Initially it must be noted that the Sami villages had to establish the situation of the reindeer grazing and its location and wandering over a very long period, which dated several hundred years back in time. It is apparent from the reason of the Court of Appeal and the outcome that Court required the evidence to be very specific regarding the frequency as well as exact location of the grazing over the years. That was further during a period when the tradition and the possibility of documenting matters were extremely limited and unusual even in academic circuits. Furthermore, it must be considered to be common ground that the Samis themselves at the relevant time practised an oral tradition. As was held in the Selbud case, reindeer herding set few lasting tracks in the environment. The Court of Appeal also noted that the Sami-bailiff’s protocols did not exhaustively give the full picture over the situation. 

101. Admittedly, the said might not be sufficient as such in order to conclude that the domestic procedures in issue come into conflict with the principle of equality of arms. It must however be viewed in the light of the particular circumstances of the case and what was undisputedly established regarding the reindeer grazing. 

102. In the opinion of the Sami villages the statements in the preparatory works accounted for above are of outmost importance regarding this issue. Thus already in the preparatory works of the first Reindeer Herding Act from 1886 it was confirmed that the Samis’ custom of moving the reindeer during winter from the mountains to the woodland had been purused since ancient times without the movements having been protested by the settled inhabitants and that the establishment of the right to winter grazing in the law thus constituted the codification of the old custom. This was then continuously confirmed in later legislation and preparatory work (see §§ above). 

103. The Court of Appeal however held that no support for that “such customary winter movements that were stated in the Governmental Bill to the law of 1886” existed. It is unclear on what grounds the Court of Appeal came to the conclusion that the authors of the said Governmental Bill were mistaken. It must be assumed that the persons behind that Government Bill were in a better position to examine the reindeer herding situation back in the 19th century as compared to a civil court in 2002. There is no explanation in the judgment of how the Court of Appeal could reach its conclusion on this crucial point. 

104. With a normal standard of proof, the said statements should make the sanction by long usage a presumption. The burden of proof ought at least to have been shifted over to the landowners. In the domestic system that is called the “false” burden of proof. 

105. It is thus obvious that the Court of Appeal applied an extremely high standard of proof in order to find the sanction by long usage established – as oppossed to the Norwegian Supreme Court in the Selbud case (see above). Since this standard and burden of proof, taken the circumstance into account, would be impossible to fulfil, the Sami villages were placed at a substantial disadvantage vis-à-vis the

opponent landowners. Indeed, Sweden’s choice to develop a law on land ownership, and the Swedish courts´ matching burden of proof, have rendered it virtually impossible for members of the marginalized Saami culture to win any case as to right to land in the Saami areas.  That is so, even though the Saami people, as the admittedly first inhabitants, and thus once the recognized sole right holders to these lands, should reasonably have the upper hand in such conflicts. This comes into conflict with the principle of equality of arms and thus constitutes a violation of Article 6. 

ii) Effective access to court

106. It is common ground that Article 6 also contains the right to an effective access to court. This means, for example, that if a poor litigant wishes to bring court proceeding which are meritorious but so complex as to be impossible to pursue without professional legal assistance, the State must provide legal aid if this is “indispensable for an effective access to court” (Airey v. Ireland, Judgment on 9 October 1979, Series A. No. 32). However, there are also other situations connected to the costs of procedures that might impair the very essence of the right to access to court. 

107. The Sami villages’ problem with extremely high legal costs is noted in the above mentioned Report regarding the ILO Convention No. 169. It is recalled that the Sami villages did not initiate the domestic procedures relevant to this case, but were sued. As mentioned the costs amounted in total to 15,1 MSEK. The Saami villages had to take loans in order to finance the procedures, loans which they migt not be able to repay. Of course the extreme legal costs are connected to the burden of proof of the Sami villages, characterized above. 

108. In the said Report it is submitted that Article 14 dash 3, i.e. that “Adequate procedures shall be established within the national legal system to resolve land claims by the peoples concerned”, requires for the State to bear the costs in Sweden. According to the Report that requirement is fulfilled,

“...if the competent [domestic] court has the required competence in order to examine the sometimes complicated historical legal situations that procedures regarding the indigenous people’s claim of rights to land often includes. One further condition is that the procedures in such cases are organized in such a way that the indigenous people have a real economical possibility to pursue a procedure before a  court regarding their claim to land. Otherwise it cannot be held that the indigenous people have a real opportunity to recover land or to be reimbursed for lost land, as the ILO-guide holds that the regulation requires”. (The Report, p. 177. r.t.). 

109. The Report also notes that the Sami villages are not covered by the legal aid system offered by the state and that insurances merely covers a small part of the costs. The Report further referred to the domestic procedures relevant to this application, which at the time was decided in the City Court and was pending before the Court of Appeal. 

110. It is also relevant to shortly refer to other procedures regarding conflicts between Sami villages and landowners. Some landowners in Särna-Idre filed a suit against the Idre Sami village, with the same claim as in the present case. The Sami village initially disputed the claim before the City Court of Mora (in Case No. T 352/95. Appendix 13). The Sami villages however soon found out that it could not afford to defend its rights before the City Court. The dispute was thus revoked by the Sami village. Despite that the City Court scheduled and held an oral hearing. The Sami villages informed the City Court that it would not attend, which it subsequently did not. A judgment of non pros was issued to the benefit of the landowners (Appendix 14), with the effect that the Sami village has no right to winter grazing unless stipulated in a contract. The Sami village was also ordered to pay the legal expenses for the landowners amounting to some SEK 450.000 (EUR 48.000). 

111. Thus the Idre Sami village had to surrender due to the costs. It is likely that Idre Sami village was discouraged by the procedure in this case. The latter procedure also had severe impact on the applicant Sami villages financial situation.

112. As the situation stands now, all Sami villages in Sweden would in practise be estopped from defending their possible rights to winter grazing, if not stipulated in contracts with each landowner. Thus the very essence of the right to effective access to court is impaired. 

iii) The length of the procedure.

113. The relatively long period of 5,5 years lapsed in the procedure before the City Court could partly – but not fully - be explained by that quite extensive material, documents and historical surveys were to be examined for the first time. 

114. There are however no excuse for the procedure to last for six years in the Court of Appeal. In the Court of Appeal the material was brought to order by the judgment of the City Court. Essentially the same material was invoked and the same legal issues were to be examined. The applicant Sami villages cannot in any way be blamed for the delay. Even though the case was of some complexity, that was mainly due to the historical aspects. Those were in most part already fixed in the Court of Appeals judgment. The Court of Appeal also stated that the Sami villages persued the grounds “essentially in the same manner in which they were  stated in the judgment of the City Court”, except for a minor clarification regarding the notion of “sanction by long usage” (p. 6 in the judgment of the Court of Appeal). 

115. Furthermore, there was no such elements as in for example Kudla v. Poland (no. 30210/96 [GC] 2000-XI) existed. It is recalled that in Kudla the applicant had 9 co-defendants in the domestic procedure, 98 witnessess were summoned. Further the applicant in Kudla to some extent contributed to the delay by not appearing before the court etc. Nor can it be held that procedural issue is an excuse for the time delay. It is recalled that it took nearly one and a half years for the Supreme Court to deny the leave for an appeal regarding that issue. 

116. Neither can the period of 2 years for the Supreme Court to deny a leave for an appeal regarding the merits of the case be regarded as reasonable.

117. It is obvious that the time delay contributed to the extreme costs for the procedure. 

In sum there is a violation of the right to a trial within reasonable time as required by Article 6 § 1. 

C. The submitted violations of Article 13 in conjunction with Article 1 of Protocol No. 1.

118. If the circumstances accounted for above in relations to Article 6 do not amount to violations in themselves, it is submitted that the effect of the impossible burden of proof, the procedural costs and the length of the procedure seen in an overall aspect, had the result that the Sami villages did not have the benefit of an effective remedy in order to defend their rights to the land in the domestic procedures. 

IV. STATEMENT RELATIVE TO ARTICLE 35 OF THE CONVENTION

119. The domestic procedures ended by the Supreme Court’s denial of the application for a leave for an appeal on 29 April 2004.  Consequently the effective domestic remedies are exhausted and the application is filed within the six month time limit. 
V. STATEMENT OF THE OBJECT OF THE APPLICATION

120. The applicant Sami villages asks the Court to declare that

i) the limitations regarding the Sami villages rights to winter grazing as the consequences of the domestic procedures were not prescribed in sufficiently clear and precise law in violation of the prescribed by law requirement and that the limitations in any event were not proportionate to the aim sought, in violation of Article 1 of Protocol No. 1 in the Convention.

ii) a burden of proof impossible to fulfil was imposed on the Sami villages in the domestic procedure and that the costs for the procedure effectively will hinder the Sami villages to protect their rights through court procedures in the future, which violates Article 6.

iii) that the time elapsed for the procedures were unreasonable in violation of Article 6 § 1.

iv) if the Court does not find the violations under ii) and iii) above the applicants ask the Court to declare that they were not afforded effective domestic remedies in violation of Article 13. 

121. The applicant Sami villages also ask the Court to award them pecuniary and non-pecuniary damage and to order the Government to reimburse the procedural costs the Sami villages were ordered to pay the landowners in the domestic procedures and to reimburse the legal expenses they had themselves due to the domstic procedures and further to order the Government to pay the  costs and expenses in the procedure before the Court. All sums will be specified at a later date. 

VI. STATEMENT CONCERNING OTHER INTERNATIONAL PROCEEDINGS

122. No other international proceedings regarding the above-described events are pending.
VII. LIST OF DOCUMENTS

1. 
The Official Report (SOU 2001.101)

2. 
The City Court of Sveg’s judgement the 21 February 1996

3. 
The Court of Appeal’s judgement the 15 February 2002

4. 
The Supreme Court’s denial of a leave for an appeal the 29 April 2004

5.  
The Court of Appeal’s decision on a procedural issue the 30 October 1992

6.
The Supreme Court’s denial of a leave for an appeal regarding the procedural issue the 18 February 1999

7.
Article in Swedish Law Review ( Svensk Juristtidning), 2004 p. 733 by Mauritz Bärnhielm

8. 
Map over the area at issue

9.
List of landowner plaintiffs in the City Court

10.
List of landowner plaintiffs in the Court of Appeal

11.
Governmental Report SOU 1999:25 regarding ILO No. 164

12.
The judgement of the Supreme Court of Norway the 21 June 2001, Selbud 

13.
The City Court of Mora in Case No. T 352/95 the 11 Februray 1997

14.
City Court of Mora’s judgement of non pros the 8 June 2001

VIII. STATEMENT OF PREFERRED LANGUAGE

English

IX. DECLARATION AND SIGNATURE

We hereby declare that, to the best of our knowledge and belief, the information we have given in the present application form is correct. 


Stockholm 29 October 2004


_________________________________


Jan Södergren


_________________________________


Clarence Crafoord
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